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(A) ,ff@l4Ur h +raai 3r4hr arr an aar t
An(c person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
fol owing way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases

m
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as

{iii
mentioned in para- (A)(I) above in terms of Section 109(7) of CGST Act, 2017

{Iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or ln~ut Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, ee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, or common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 ohllhe.

(i)
Appeal to be filedbefore Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying 

(i) Full amount of Tax, Interest, Pine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and

(Ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
In relation to which the appeal has been filed.

IJi) The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, whichever is later.

(C) 3a 341fh; mif@al t 3rflatf if@rnan, f)var 3ll Erdlra urancil h
f, mrd)ff fa»tr vszwwy,shitaosci@ et«r mat &t
For elaborate, detailed and late~t ir~visl6ri~~r~l~ito filing of appeal to the appellate authority, the
appellant may refer to the website www.obi.gov.an.} .
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ORDER IN APPEAL

Shri Hiren Harsukhbhai Bathani of MIs.Epic Elevators, 49, Victoria Ind GIDC Kathwada,

Ahmedabad 382 430 (hereinafter referred to as the appellant) has filed the present appeal online

on dated 16-11-2021 against Order No.ZZ2401210001013 dated 1-1-2021 (hereinafter referred lo

as the impugned order) passed by the Deputy Commissioner, COST, Division V (Odhav),
Ahmedabad South (hereinafter referred to as the adjudicating authority).

2. Briefly stated the fact of the case is that the appellant registered under GSTIN

24ANTPB7156L1ZK has filed refund claim for Rs.4,99,189/- for refund ofITC on export ofgoods

and services without payment of tax for the month of August 2019 and September 2019. The

appellant was issued show cause notice reference No.ZS24 1220039579 dated 3-12-2020 for

rejection of refund on the reason of mis match of ITC in GSTR2A and wrong zero rated supply.

The adjudicating authority vide impugned.order held that refund is inadmissible to the appellant

clue lo mis match of ITC and that the appellant did not provide the GSTR2A for the relevant period
or Annexure B and that the zero rated supply is also wrong.

0

3. Being aggrieved the appellant filed the present appeal on the following grounds:

That in terms of Section 54 ofCOST Act, 2017 amended with effect from 1-2-2019 read with Rule

89 (4) of COST Rules, 2017 read with Section 15 of COST (Amendment) Act, 2018 and read with

CBIC Circular NO.125/44/2019-GST dated 18-11-2019 they have considered invoice amount in

zero rated supply of goods. However, if FOB value mentioned in shipping bill is considered as

turnover of zero rated supply of goods then also amount of refund claim is within the provisions

of the Act. In terms of CBIC Circular No.135/05/2020-GST dated 31-3-2020 they should claim

OST refund of accumulated ITC only in respect of invoices reflected in Form GST 2A. As per

statement of ITC shared by them only one invoice having amount of COST ofRs.2340/- and SGST

of Rs.2340/- is not reflected in GSTR2A because the same was uploaded by the supplier in wrong

GST number and they claimed credit as well as refund on the basis of valid documents (lax invoice)

available with them. Therefore the adjudicating authority rejected the entire refund on the basis of
non reflection of one credit only. The adjudicating authority should sanction partial amount in case

if few credit are not reflected in GSTR2A rather than rejecting the entire refund claim. The

appellant further contended that in terms ofNotification issued by the government and Order elated

27-4-2021 and 23-9-2021 passed by the Hon'ble Supreme Court the present appeal was filed
within time limit.

0

4. Personal hearing was held on dated 18-8-2022. Shri Chintan R Oza, authorized
representative appeared on behalfof the appellant on virtual mode. He stated that they have nothing
more lo acid lo their written submission till date.

---- ·,a tao
• es Co,, ?Ar ...-'@ g,S. I have carefully gone through the facts of the case, grounds of appeal, submissjrmgde bi.@

he appellant and documents available on record. At the outset, I id that the impugn€lordedes Ji3
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~ 16-11-2021 ie beyond the three months time limit prescribed under Section 107 of the Act.

However as per Hon'ble Supreme Court's Order dated 10-1-2022 in suo motu writ petition (C )

NO.3 of 2020 in MA No.665/2021, excluding the period from 15-3-2020 ill 28-2-2022 in

computing time limitation and providing 90 days exlensioi1 from 1-3-2022 in filing appeals, I hold
that the present appeal is not hit by time limitation factor.

0

0

6. In the subject case refund claim was rejected clue to mis match of ITC, non submission of

GSTR2A/Annexure B and wrong zero rated supply. Regarding mis match of ITC, l find from the

show cause notice that mis match of ITC is noticed in GSTR2A as against ITC shown in refund

application. In this regard I find that CBIC vicle Circular No.135/05/2020-GST dated 31-3-2020

has also clarified that refund of accumulated ITC shall be restricted lo the ITC as per those

invoices, the details of which are uploaded by the supplier in Form GSTRI and are reflected in

Form GSTR2A of the applicant. Besides as per Rule 92 of COST Rules, 2017 the proper officer

is statutorily bound to sanction refund admissible to the claimant and reject refund inadmissible to

the claimant. Therefore, even if there is mis match of ITC in GSTR2A ie ITC invoices covered in

the claim were not reflected in GSTR2A, the adjudicating authority is empowered lo restrict the

claim to extent of ITC reflected in GSTR2A. J-IO\;vever, in the subject case neither amount of ITC

availed under invoices which are not reflected in GSTRA was recorded nor refund of ITC under

invoices which are reflected in GSTRA was sanctioned. The appellant in their written submission

stated that except one invoice involving.tax of Rs.4680/- remaining claim was admissible to them.

I find force in this contention. The adjudicating authority is duty bound to sanction refund to the

extent availed under invoices which are reflected in GSTR2A rather than rejecting the entire claim

amount. Therefore, rejection of entire claim of refund on this reason, I find is not a justifiable and
sustainable reason.

7. Regarding non submission of OSTR2A/Annexure B I find that this ground is totally

contradicts the reason mentioned in show cause notice inasmuch as in the show cause notice it was

mentioned that there is mis match of ITC in GSTR2A whereas in the impugned order non

submission of GSTR2A was taken as ground for rejection. Further, in terms of Rule 90 of COST

Rules, 2017, the adjudicating authority should have issued a deficiency memo calling for the said

documents before acknowledging the refund application rather than taking it as a ground for
rejection. Besides non submission of Annexure B was not taken as reason in show cause notice

and hence this reason was taken in impugned order without putting the appellant to notice and

beyond the scope of show cause notice. Regarding wrong zero rated supply, I find that no reason

was mentioned as to how the appellant has wrongly taken zero rated supply and documents relied

for the same. However, I find that in their refund application the appellant has taken into account

the turnover of zero rated supply of goods/services at Rs.44,12,435/-. On scrutiny of GSTR3B

return filed for the claim period August 2019 and September 20 I 9 I find that taxable value of zero

rated outward supply of goods was shown as Rs.44,12,435/- which I find is tallied with refund

application. Therefore, I could not find any wrong/incorrect turnover of zero rated supplygf5goods
Z,A "»,3in this case as mentioned in the impugned order and hence I find this group&,js-also'6te,

sustainable and tenable ground for r~jection. Therefore, I find that ground /~~1{1~tiGij1~~F in)i;'; ·
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impugned order for rejection of refund, without properly substantiating with documents, are not

justifiable and sustainable grounds for rejection of refund and also against the principles of natural

justice.

8. In view of above, I hold that the impugned order passed by the adjudicating authority

rejecting refund on the grounds mentioned therein is not legal and proper and deserve to be set

aside. Therefore I allow this appeal with consequential benefit lo the appellant. I further order that

any claim of refund made in consequence to this Order may be dealt with in accordance with COST

Act and Rules framed thereunder and observing the principals of natural justice. Accordingly, I

set aside the impugned order and allow the appeal filed by the appellant.

9.. The appeal filed by the,appellant stands disposed of in above terms.

Date:
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Superintendent
Central Tax (Appeals),
Ahmedabad
By RPAD

To,

Shri Hiren Harsukhbhai Bathani
of Mis.Epic Elevators, 49,
Victoria Incl Park, GIDC
Kathwada, Ahmedabad 382 430

Copy to :

l) The Principal Chief Commissioner, Central tax, Ahmedabad Zone
2) The Commissioner, COST & Central Excise (Appeals), Ahmedabad
3) The Commissioner, CGST, Ahmeclabad South
4) The Assistant Commissioner, COST, Division V (Odhav), Ahmedabad South.
~The Additional Commissioner, Central Tax (Systems), Ahmedabad South

6) Guard File9le
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